Stanovisko klistu sudkyne aé&lenky Sudnej rady Slovenskej republiky Dany Jelinkovej
Dudzikovej: Pochybnosti o volbe kandiddta na sudcu ESLP alebo rozhodol o iispechu
kandidadta hlas, ktory mal byt neplamy ? uverejnenom 26. oktébra 2023 na blogu ,,Pravne

listy*

Vsieobecne

1.

Sudkyfia aClenka Sudnej rady Slovenskej republiky Dana Jelinkova Dudzikova
(dalej len ,Clenka stidnej rady“) uverejnila 26. oktébra 2023 na blogu ,,Pravne listy“
list adresovany predsedovi vlady avlade Slovenskej republiky pod nazvom:
Pochybnosti o vol'be kandidata na sudcu ESIP alebo rozhodol o uspechu kandidata
hlas, ktory mal byt’ neplatny? (dalej len ,,sporny list*).

Vo vSeobecnosti je tGvodom nutné napisat, Ze ide vo viac ako 20 roénej historii
oprvy abezprecedentny tutok ¢lenky sudnej rady proti integrite Stdnej rady
Slovenskej republiky pri vykonavani jej ustavnych kompetencii a dovolavanie

sa politickej (vykonnej) moci, aby zasiahla do postavenia jediného tistavného organu
sudcovskej legitimity.

Sporny list ¢lenky sudnej rady ma nielen denunciaény charakter, ale sudasne je
porusenim zakonnej povinnosti tejto Elenky, ako aj nereSpektovanim etického
pravidla, ktoré sa uplatfiuje pre vSetkych ¢lenov sidnych rad v Eurépskej tnii.

4. Sucasne sporny list obsahuje nepravdy a pravdu skreslujtice tidaje.

PoruSenie zikonnej povinnosti

5.

Ustanovenie § 27hh ods. 8 zikona &. 185/2002 Z. z. o Stdnej rade Slovenskej
repubhky aozmene adoplneni n1ektorych zdkonov v zneni neskor§ich predpisov
znie: Clenovia sudnej rady su povinni zachovavat’ ml¢anlivost’ o skuto&nostiach,
o ktorych sa dozvedeli pri vykone pOsobnosti sudnej rady; povinnost zachovavat
mlCanlivost’ trva aj po skonceni vykonu funkcie a tej ich mdZe zbavit' len sidna rada.

Clenka sudnej rady v spornom liste popisuje &innost' volebnej komisie, priebeh
a sposob, akym dospela tito komisia k vysledku vo volebnom procese, s ktorym
oboznémila stidnu radu.



7.

Ide o skuto€nosti, ktoré su chranené povinnost'ou ml¢anlivosti.

Porusenie etickej povinnosti ¢lenky siadnej rady

8.

Modelovy kodex spravania sa Elenov sudnych rad, prijaty vjini 2023 a vzaty
na vedomie aj Sudnou radou Slovenskej republiky bez pripomienok obsahuje &ast’:
Lojalita, ktorého bod 4 ustanovuje: Clenovia sudnej rady by sa mali zdrzaf
akychkol'vek vyhlaseni mimo institucie, ktoré by mohli poskodit’ jej povest’.

Sporny list vyrazne poSkodzuje povest’ siidnej rady. Pritazujucimi okolnostami je to,
Ze sporny list m4 denunciaéni povahu, porusuje sa nim zadkonna povinnost’, obsahuje
nepravdy a pravdu skreslujiice udaje a ¢lenka sudnej rady nim Ziada politickti moc
o zésah proti legdlnym atstavne siladnym rozhodnutiam nezavislého ustavného
organu sudcovskej legitimity — Stidnej rady Slovenskej republiky.

Nepravdivé a pravdu skresPujice idaje v spornom liste

10.

11.

12.

13.

Problémy s vykladom zékona o stiidnej rade Ziadnym spdsobom neovplyvnili legalnost’
a platnost’ volieb kandidatov na sudcu/sudkyfiu Eurépskeho stdu pre Pudské prava.
I8lo o zlozitd, predtym nevyskytujcu sa problematiku, ktord bola vyrieSens, aj
pre budticnost’, uznesenim sudnej rady z 20. oktébra 2023, &. 336/2023. Za toto
uznesenia  hlasovala aj ¢lenka sudnej rady, takZe nie je zrejmé, ¢o namieta
pri popisovani priebehu volebného zasadnutia.

Volebna komisia rokovala v kancelarii predsedu sdnej rady. Jej rokovanie nie je
pre Clenky a Clenov sidnej rady neverejné. Ked'Ze rokovanie trvalo nezvyklo dlho,
sudna rada vyzvala predsedu, aby zistil z akého dovodu volebna komisia este nedosla
k zéverom. Preto predseda sudnej rady vosiel do vlastnej kancelarie spolu
s podpredsedom sudnej rady. Na ndzor predsedu sudnej rady na platnost’ volebného
listka sa v spornom pripade opytali &lenovia volebnej komisie. Po nahliadnuti
do volebného listka sa predseda vyjadril tak, Ze o jeho platnosti rozhoduje to, Ze bola
jasne vyjadrend vola hlasujiiceho tak, Ze obe eventuality boli oznakené. Za bolo
oznaCené kriZkom a proti bolo oznatené pod¢iarknutim. Podpredseda suhlasil
s tymto ndzorom bez osobitného komentara.

Predseda sudnej rady stcasne uviedol, Ze vysledok zavisi od volebnej komisie a spolu
s podpredsedom odisiel, aby sa hlasovanie ¢lenov a ¢lenky volebnej komisie mohlo

vykonat’ bez pritomnosti inych 0s6b. K tomu aj doslo. O vysledku hlasovania sa sudna
rada dozvedela aZ na rokovani.

V tejto spojitosti je nevyhnutné uviest’, Ze podla ¢&lanku XIX bod 12 Rokovacieho
poriadku Sudnej rady Slovenskej republiky, v pripade pochybnosti o platnosti
hlasovacieho listka s kone¢nou platnostou rozhodne volebna komisia. Jej rozhodnutie
nemdZe preskimavat’ arevidovat’ ani sidna rada ako celok. Z uvedeného &lanku
rokovacieho poriadku jasne vyplyva spdsob akym sa riesia pochybnosti o hlasovacom
listku. Ktomu doslo aspochybiiovanie tohto postupu avysledku je vaZnym

nereSpektovanim  demokratického usporiadania  volebného procesu, vratane
rozhodovania volebnej komisie.



14. Pisatel’ka tvrdi, Ze vitazom opakovanej vol'by sa stal Marian Giba na zaklade pravne;j
normy pripustajicej rézny vyklad a polemiky o platnosti hlasovacieho listka. To je
nepravdivé a zavadzajuce tvrdenie. Kandidat Marian Giba uspel na zdklade zédkonne
vykonaného volebného procesu ajeho vysledku, ktory potvrdila volebna komisia
zakonom a rokovacim poriadkom upravenym spdsobom (€lanok XIX bod 12). Nie
na zdklade pravne] normy, ktord pripista rdzne vyklady apolemiky o platnosti
hlasovacieho listka.

15. Vol'by sa vykonali na zaklade poziadavky z Rady Eurdpy tak, aby bol vytvoreny
dostatocny Casovy priestor na pohovory s kandidatmi, pretoze volba nového
sudcu/sudkyne sa kond v juni 2024. Akékol'vek pochybnosti o urychlenom nacasovani
s preto prejavom neznalosti procesov volby sudcov/sudkyn Europskeho stdu
pre Pudské prava. Pripdjame preto aj list, ktory obsahuje uvedenu poZiadavku.

Ziadost’ o zisah vykonnej (politickej) moci do nezavislého postavenia Sudnej rady
Slovenskej republiky

16. Clenka stdnej rady zneznamych dévodov podriadila rozhodovanie sudnej rady
o kandiddtoch na Furopsky sud pre ludské prava vlade Slovenskej republiky.
Denunciatnym spdsobom poziadala tuto vladu o ,odsGhlasenie navrhnutych
kandidatov, t.j., aby uplatnenim vykonnej moci zasiahla do nezavislého postavenia,
konania a rozhodovania sudnej rady. Je to v prikrom rozpore s postavenim sudnej
rady ako ustavného organu sudcovskej legitimity.

V Bratislave, 30. oktébra 2023

Jan Mazik, v. r.

Jan Gandzala, v. r.

Prilohy

Hlasovaci listok Jana Gandzalu
List MZVaEZ o nomindécii
kandidata na sudcu ESDP



Hlasovacilistok

Opakovana vol’ba na kandidita na sudcu Eurépskeho siidu pre Pudské priva za
Slovenskii republiku

20. septembra 2023

Jan GandzZala

» Giba Mariin

(HI_-ﬁas_'ujem za Hlasujem proti ZdrZiavam sa hlasovania

» Laciak Ondrej

Hlasujem za Hlasujem proti Zdrziavam sa hlasovania

Upozornenie

Clenka/Elen Stidnej rady Slovenskej republiky je povinny hlasovat’ o oboch
kandidatoch.

»Za%“ moZe Clenka/Elen Sidnej rady Slovenskej republiky hlasovat’ iba pri 1
kandidatovi.

Pri druhom kandidatovi sa méZe zdrzat’ alebo hlasovat’ proti; je vylicené
nehlasovat’ o niektorom z kandidatov, pretoZe nevyjadrenie svojej vol’by
znamena neplatnost’ hlasovacieho listka.

Clinok XIX odsek 11 Rokovacieho poriadku Sidnej rady Slovenskej
republiky.
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Nominacia slovenského sudcu do ESIP

Odosielatel: e-sprava@mzv.sk

Komu: podatelna@sudnarada.gov.sk
Détum: 26.4.2023 10:35
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Dobry deti,

v prilohe Vam zasielame képiu tiradného podania Ministerstva zahraniénych veci a eurdpskych zaleZitosti Slovenskej republiky.

S pozdravom

Ministerstvo zahraniénjch veci a eurépskych zileZitosti SR
Hlbok4 cesta 2 | 833 36 Bratislava | Slovenska republika
tel.: +421 2 5978 1111

podatelna@mzv.sk | www.mzv.sk

Prilohy:

¢ kombinovany list  TIC.pdf

e Letter DCT - Amb. Tomova_Slovak Republic.pdf
¢ ProcedureElectionfudges-EN.pdf

¢ Appendix to the letter addressed to PR.pdf

Advisory Panel 2023_SVK_invitation to Government to submit list of candidates.pdf

Short guide on the Panel’s role and the minimum qualifications required of a candidate.pdf
o CM_Res_2010_26_en.pdf
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B’ ZAHRANICNYCH VEGT SM RE Strasburg
A EUROPSKYCH ZALEZITOST]
SLOVENSKE} REPUBLIKY

-:H MINISTERSTVO

Podta rozdelovnika
Vas list ¢islo/zo diia Na3e &islo Vybavuje/linka Bratislava
/ 035810/2023-FRSM1-1  Mgr. Radoslav 25. 04. 2023
KUSENDA /+33 963 525
701

Vec: Nominécia slovenského sudcu do ESLP

Mandat sucasnej slovenskej sudkyne pri ESLP pani A. Pola¢kovej uplynie 28.12.2024. GT
PZ RE D. Chatzivassiliou-Tsovili sa obratila listom na vv. O. Tomov( (v prilohe), ktoru
informuje o poziadavke predloZit nominacie na rokovanie PZ RE, ktoré bude volit nového
sudcu za Slovenski republiku v jani 2024. K listu pripsja aj informaciu o procese vyberu
sudcov. Navrh, ktory predioZia slovenské autority by mal obsahovat mena a Zivotopisy 3
kandidatov a informaciu o spdsobe ich vyberu. Postup vychadza z Rezolicie PZ RE 1646
(2009), ktora obsahuje poZiadavky na spravodlivé a transparentné narodné vyberové konania.
GT informuje, Ze v zmysle Eurépskeho dohovoru o fudskych pravach z 1. jina 2010 je funkéné
obdobie zvoleného sudcu devit rokov neobnovitelné. Od nadobudnutia platnosti Protokolu
€. 15 Eurépskeho dohovoru o fudskych pravach od 1. augusta 2021 je nova vekova hranica
kandidatov 65 rokov a vekova hranica 70 rokov podta Protokolu €. 14 uz neplati.

Do pozornosti dava aj potrebu zabezpegit vyvaZené zastlpenie Zien a muZov na stde,
Vv zmysle uznesenia PZ RE &. 1366 (2004) a v zmysle rezolcif 1426 (2005), 1627 (2008), 1841
(2011), 2002 (2014) a 2278 (2019). V sG&asnosti st Zeny na ESLP nedostatogne zastipené.

Takisto informuje, Ze predtym, ako sa predloZia kandidatne listiny Parlamentnému
zhromazdeniu, treba ich predloZit poradnému panelu pre vyber kandidatov na volby za
sudcu Eurépskeho stdu pre Fudské prava (rezolucia CM/Res (2010) 26), tak aby mohol
poskytnit stanovisko k tomu, & kandidati na zoznam spifiajt poZiadavky stanovené
Eurépskym dohovorom o fudskych pravach. Tato poZiadavka je adresovana aj v druhom liste

od predsednicky panelu A. G. Herredero, ktora by uvitala zaslanie nominécii do 13. februara
2024. Vsetky potrebné dokumenty zasielame v prilohe.

V pripade dopliujicich otdzok je kontaktnym bodom pén Giinter Schirmer, veduci
sekretariatu Vyboru pre pravne veci a fudské prava a Vyboru pre votfbu sudcov Eurépskeho
stdu pre fudskeé prava (tel: +33 3 88 41 28 09: guenter.schirmer@ecoe.int).

Vofba sudcu za Slovensk -republiku je naplanovana na junova schddzu Parlamentného
zhromazdenia RE v roku 2024 po pohovoroch s kandidatmi vo Vybore pre volbu sudcov do
Eurépskeho sudu pre fudské prava. Zoznam kandidatov by PZ RE uvitalo ma mail;
despina.chatzivassilioucoe.int, do 13. maja 2024 -

Teleféon E-mail

Internet Adresa
+421 2 5978 1111 podateina@mzv.sk

I€o
www.mzv.sk Hlboka cesta 2, 833 36 Bratislava 37 00693021
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ing. Oksana TOMOVA
velvyslankyfia

Adresiti (hlavni): Stdna rada Slovenskej republiky;

Na vedomie: Ministerstvo spravodiivosti Slovenskej republiky, KAMI, MEPO, OLPR, SMOP



ADVISORY PANEL OF EXPERTS ON CANDIDATES FOR COUNCIL OF EUROPE
ELECTION AS JUDGE TO THE EUROPEAN COURT OF ‘ .

HuMAN RIGHTS

THE CHAIR

Confidential — ..

Advisory Panel(2023) SVK1

Strasbourg, 25 April 2023

Re: List of candidates for election as judge to the European Court of Human Rights in
respect of the Slovak Republic

Dear Ms Ambassador,

| refer to the letter dated 21 April 2023 from the Secretary General of the Parliamentary
Assembly of the Council of Europe, Ms Despina Chatzivassiliou-Tsovilis, informing you that
the term of office of the current judge sitting on the European Court of Human Rights in respect
of the Slovak Republic, Ms Alena Polackova, will expire on 28 December 2024.

In this connection, | would recall that the Advisory Panel was established by the Committee of
Ministers on 10 November 2010 (Resolution CM/Res(2010)26) with the aim of advising the
High Contracting Parties to the European Convention on Human Rights as to whether
candidates for election as judge to the Court meet the conditions stipulated in Article 21(1) of
the Convention. Under the terms of Article 5(1) of the afore-mentioned Resolution, before
submitting a list of candidates to the Parliamentary Assembly, the High Contracting Parties

should forward the names and curricula vitae of the candidates to the Panel in order to obtain
its view.

| would therefore like to invite you to submit to the Panel, via its Secretariat, the names and
curricula vitae of the candidates included by your Government in its list of candidates, together
with information on the procedure by which the candidates were selected, at the latest by 13

February 2024 that is three months before the expiry of the time-limit set by the Parliamentary
Assembly for the submission to it of the list of candidates.

As you have been informed by the Secretary General of the Parliamentary Assembly, following
the entry into force of Protocol No. 15 to the Convention, on 1 August 2021, candidates need
to be less than 65 years of age on the date on which the transmission of the list was requested
by the Parliamentary Assembly of the Council of Europe - in this case, 13 May 2024. As a
consequence, the age limit of 70 years for judges under Protocol No. 14 no longer applies.

Ms Oksana TOMOVA

Ambassador Extraordinary and Plenipotentiary
Permanent Representative of the Slovak Republic
to the Council of Europe

1, rue Ehrmann

67000 Strasbourg
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Council of *Europe Tél: +33 (0)3 90 21 43 81 E-mail: dlapil.advisory.panel@coe.int
E-67075 Strasbourg Cedex +33(0)3 88412194

http:/www.coe.int



| would like to point out that the Advisory Panel may, in conformity vyith point (v_iii) of its
operating rules, request additional information or clarifications from the High Contractlng Party
in relation to any of the candidates. The indicated deadline of 13 February 2024 is thus

intended to leave your Government sufficient time to provide additional information or
clarifications, should that appear necessary.

According to point (vi) of the above-mentioned operating rules, the Panel is to inform the High

Contracting Parties of its views no later than four weeks after the names and curricula vitae of
the candidates have been submitted to it.

The three-month deadline before expiry of the time-limit set by the Parliamentary Asse_mbly,
would furthermore, allow your Government sufficient time to present a new candidate in the

event that the Advisory Panel expresses doubts as to the qualifications of any of the
candidates.

Please find enclosed the Panel’s Fifth Activity Report and the Short Guide on the Panel’s role
and the minimum qualifications required of a candidate. You can find more detailed information

on the functioning of the Panel on the website of the Committee of Ministers and of the
Secretariat of the Advisory.Panel.

| also enclose a copy of Resolution CM/Res(2010)26, which includes the Advisory Panel’s
operating rules. In order to allow for a better comparison of the curricula vitae, | would
recommend that when your authorities submit their list of candidates to the Panel, they make
use of the model curriculum vitae used already by the Parliamentary Assembly.

Please send the names and curricula vitae of the candidates, accompanied by a description
of the relevant national selection

procedure, if possible in both official languages, to the
Secretary to the Advisory Panel:

Ms Ana Gomez Heredero

Secretary to the Advisory Panel
Head of the Public International Law Division and Treaty Office
Directorate of Legal Advice and Public International Law
Council of Europe

F-67075 Strasbourg
Yours sincerely,

o ' J,;Eq

_ Sir Paul Mahoney
Chair of the Advisory Panel of Experts on Candidates for Election as Judge to the
European Court of Human Rights

Enc.
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Strasbourg, 21 April 2023

Dear Ambassador,

| have the honour to inform you that, in accordance with Article 23 of the European Convention on
Human Rights, as amended by Protocol No.15 to the Convention, the term of office of Ms Alena
Polagkova, Judge at the European Court of Human Rights, will expire on 28 December 2024 and the

Parliamentary Assembly has consequently to proceed with the election of a judge in respect of your
country.

| should therefore be grateful if your authorities could submit a list of three candidates for the position
of judge in respect of your country, in accordance with Article 22 of the European Convention on Human
Rights. The letter transmitting the list of three candidates and their detailed curricula vitae should
describe the procedure by which the candidates were selected. | refer you in particular to Parliamentary

Assembly Resolution 1646 (2009) which sets out the requirements for fair and transparent national
selection procedures.

The curricula vitae should be submitted in Word format and preferably in both English and French,
according to the model adopted by the Parliamentary Assembly. in order to facilitate the work of the

Assembly and contacts with the candidates, the curricula vitae should indicate full professional and/or
private contact details.

I should like to draw your attention to the fact that, since the entry into force of Protocol No. 14 to the
European Convention on Human Rights on 1 June 2010, the term of office of a judge elected is a non-
renewable period of nine years. Since the entry into force of Protocol No. 15 to the European Convention
on Human Rights on 1 August 2021, a new age limit of 65 (at the date indicated in the present letter

requesting transmission of a list, that is, in this case, 13 May 2024) will apply and the age limit of 70
under Protocol No. 14 no longer applies.

el
Ms Oksana Tomova
Ambassador Extraordinary and Plenipotentiary

Permanent Representative of the Slovak Republic
to the Council of Europe

Email: ce.strasbourg@mzv.sk

Cc: Ms Anna Zaborska, Chairperson of the dele
Assembly of the Council of Europe
Ms Marija Pejéinovi¢ Burié, Secretary General of the Council of Europe

Sir Paul Mahoney, Chairperson of the Advisory Panel of Experts on Candidates for Election as
Judge to the European Court of Human Rights

gation of the Slovak Repubilic to the Parliamentary
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As regards the need to ensure a balanced representation of women and men on the Court, | would refer
you to the Assembly’s Resolution 1366 (2004), as modified by Resolutions 1426 (2005}, 1627 (2008).
1841 (2011), 2002 (2014) and 2278 (2019), and especially its paragraphs 3 and 4 which specify that
lists of candidates must include at least one candidate of each sex unless a single-sex list of candidates
is composed of an under-represented sex (i.e., the sex to which under 40% of the total number of judges
belong) or if exceptional circumstances exist. At present, women are under-represented in the Court.

I would also like to recall that, before submitting your list of candidates to the Parliamentary Assembly,
you are invited to submit it to the advisory panel of experts on candidates for election as judge to the
European Court of Human Rights (established by the Committee of Ministers in line with Resolution
CM/Res (2010) 26), in time for the latter to be able to provide an opinion on whether the candidates on
the list meet the requirements stipulated by the European Convention on Human Rights. | understand
that the Secretariat of the advisory panel will contact you on this matter.

The principles regarding the election procedure, as well as additional information; can be found in the
Appendix to this letter. For any other question relating to the election procedure before the Assembly, |
invite you to contact Mr Giinter Schirmer, Head of the Secretariat of the Committee of Legal Affairs and

Human Rights and of the Committee on the Election of Judges to the European Court of Human Rights
(tel: +33 3 88 41 28 09; Qquenter.schirmer@coe.int).

Please also find attached — for your information — the Memorandum on “Procedure for the election of
judges to the European Court of Human Rights as of 1§ April 2023”.

I would like to recall that the Committee on the Election of Judges to the European Court of Human

Rights has decided to no longer consider lists of candidates drawn up without recourse to interviews at
national level.

The election of a judge in respect of your country is scheduled for the Assembly’s 2024 June part-
session, following interviews with the candidate:

] s by the Committee on the Election of Judges to the
European Court of Human Rights. | would ther

) efore be gratefut if the list of three candidates could be
submitted to the Parliamentary Assembly (email: despina.chatzivassiliou@coe.int) by 13 May 2024 at
the latest.

Yours sincerely,

Despina Chatzivassiliou-Tsovilis



